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I.  Introduction

“They should have seen it coming” was the apocryphal headline.  The event was the bankruptcy filing of the Psychic Friends Network—hosted by Dionne Warwicke.
  This religious corporation amassed nearly 200 million dollars in revenue by 1995, promising the viewers that they could receive, among other things, a “personalized angel reading from a Master Psychic who could contact your guardian angel”— of course, always at the nominal fee of $3.99 a minute.
  What a deal!  Miss Cleo, the latest incarnation of television psychics, recently had to pay $75,000 in fines for violating the “No Call” telemarketers laws in Missouri.
  However, these latest religio-fundraising epiphanies are not new.  They are simply the latest wave of the old “snake oil” salespeople, with a new tool in their arsenal—electronic media.

The previous wave of ignominious fundraising scandals ended in the late 1980s.  In 1987, the renowned father of televangelism, Oral Roberts, claimed that if he did not raise 4.5 million dollars by the divinely appointed hour, God would kill him—and God needed the money, according to Roberts, to fund medical missionaries.
  Fortunately his donors “showed him the money,” enabling Roberts to continue to bless us with additional pleas for money.

On the heels of Roberts’ “one foot in the grave and the other on a banana peel” scenario, was the infamous Jim and Tammy Faye Bakker fiasco of 1988.  In December 1988, Jim Bakker was charged and convicted of 24 counts of fraud and conspiracy for stealing millions from his “Praise the Lord” (PTL) network and for fraudulently deceiving his viewers.  Specifically, he, and other officials at PTL, were charged with stealing more than $4 million and over-selling “lifetime partnerships” that included lodging and other accommodations at the Grand Hotel at his Heritage USA theme park.  The scam in relevant part sold 9,700 “partners” the right to reside in a “bunkhouse” that contained only 48 beds.  Moreover, the Bakkers had received $3.4 million in salary and “bonuses” from PTL and $279,000 to purchase the silence of Jessica Hahn, with whom Jim had an affair.

Inevitably, PTL went bankrupt.  And at the bankruptcy hearing, the Court, in keeping with the religious theme of the PTL case, noted that Bakker had either overlooked or ignored germane passages of the Bible.  Citing I Timothy 6:10, the Court admonished Bakker that “the love of money is the root of all sorts of evil.”  Further citing Galatians 6:7, the Judge aptly said, “Do not be deceived; God is not mocked; for whatever a man sows, that he shall also reap.”
  Bakker reaped.

These events changed the way the public viewed religion in America.  What do you do with religious criminals?  Thus, here, the issue to be resolved in this short inquiry is:  What can be done to prosecute religious crime while simultaneously maintaining the integrity of the Free Exercise clause of the First Amendment to the United States Constitution?  Violent crimes, such as murder, perpetrated against the public by certain types of Islamic fundamentalists,
 Supreme Aum, or even the infamous Jim Jones of People’s Temple have never raised genuine conflicts with the First Amendment.
  But when the issues are related to fundraising, the waters are far more opaque. 

II.  Prosecution of Criminal Religious Activity

Unfortunately, the prospect for obtaining wealth from religious fraud is great, and the disincentives are few.  The First Amendment provides ample protection for the “heretic” in America, but this protection is not absolute, as the history of free exercise jurisprudence reveals.

1. General Principles for Prosecuting Religious Activities

In a letter of congratulations directed to their new president, Thomas Jefferson, the Danbury Baptist Association of Connecticut included a pericope of concern regarding the interpretation of the First Amendment.  As a minority sect in their state and country, they disquietly proffered that:

[N]o man ought to suffer in name, person, or effects on account of his religious opinions, [and] that the legitimate power of civil government extends no further than to punish the man who works ill to his neighbor.  But sir, our constitution of government is not specific. . . . [T]herefore what religious privileges we enjoy, . . . we enjoy as favors granted, and not as inalienable rights.

Jefferson’s reply was succinct and clear regarding their inalienable rights.  He rejoined, “[R]eligion is a matter which lies solely between man and his God.”  He further assured them “the legislative powers of government reach[ed] actions only, and not opinions” because the First Amendment establishment and free exercise clauses erected a “wall of separation between Church and State.”
  

From these words the Baptists could be comforted, historically speaking, that the sects comprising the majority, such as Congregationalists and Episcopalians, would not be able to conduct state sponsored heresy trials for having an unapproved, minority view of the sacraments or of a disfavored ecclesiastical structure.  Heaven forbid, Credobaptists Yankees in a Paedobaptist court!  

However, the American religious zeitgeist has morphed considerably since the incipience of the First Amendment.  Where once we were concerned about the freedom of expression of doctrinal loci, now we must concern ourselves with true “religious” criminals.  Thus, the issue of when may a government prevent the free exercise of religion.

a. Reynolds v. United States
 

In Reynolds, almost 100 years after Jefferson’s reassuring words, the formidable “wall of separation” was lowered a brick or two.  There, commenting on the “wall of separation” language, the Court explained that the First Amendment religion clauses deprived Congress “of all legislative power over mere opinion, but [it] was left free to reach actions which were in violation of social duties or subversive of good order.”  In short, it held a party’s religious belief cannot be accepted as a justification for his committing an overt act made criminal by the law of the land.
 

Unfortunately for Reynolds, a Mormon, he had a dilemma.  The criminal laws of the United States forbid the practice of bigamy.  But in 1843 the founder of the Church of Jesus Christ of Latter-day Saints (“LDS”), Joseph Smith, sanctioned Mormon men to have multiple wives, promising damnation for those who rejected it.
  And this practice was normative in the church until it was abandoned in 1890 by the then Mormon president, Wilford Woodruff.

Reynolds, according to the doctrine and practice of the LDS Church, took a second wife with the blessing of his church leaders.  But the Court was not “blessed” by the deutero-matrimonial union. The Court held that the lower court properly refused to charge the jury that he was entitled to an acquittal, even if it found he had contracted his second marriage pursuant to, and in conformity with, what he believed at the time to be his religious duty.
  The Court, in stating the relationship of the Free Exercise Clause to criminal statutes, said: 

Laws are made for the government of actions, and while they cannot interfere with mere religious belief and opinions, they may with practices. Suppose one believed that human sacrifices were a necessary part of religious worship, would it be seriously contended that the civil government under which he lived could not interfere to prevent a sacrifice? Or if a wife religiously believed it was her duty to burn herself upon the funeral pile of her dead husband, would it be beyond the power of the civil government to prevent her carrying her belief into practice? [¶] So here, as a law of the organization of society under the exclusive dominion of the United States, it is provided that plural marriages shall not be allowed. Can a man excuse his practices to the contrary because of his religious belief? 

To permit this would be to make the professed doctrines of religious belief superior to the law of the land, and in effect to permit every citizen to become a law unto himself. Government could exist only in name under such circumstances.

Since then, the Court has not stumbled on its course to maintain a lucid free exercise jurisprudence.  The incipient pronouncements of the Reynolds Court matured in 1890 in Davis v. Beason.  There, in one of the last Mormon polygamy cases—before its rejection by the LDS church—the Court held, “however free the exercise of religion may be, it must be subordinate to the criminal laws of the country, passed with reference to actions regarded by general consent as properly the subjects of punitive legislation.”
  However, a state can only forbid a religious activity when it poses a “substantial threat to public safety, peace or order.”

In sum, the Court opined that to grant an absolute exemption to a criminal statute in all cases for someone’s religious belief—even if sincerely held—would eliminate the concept of government itself.  It could theoretically reduce society to anarchy and autonomianism with each person his own judge and jury.  Civilization would cease to exist under these circumstances.  And this is not permissible.

b. Employment Division v. Smith (1990)

In Employment Division v. Smith, over 100 years post-Reynolds, the United States Supreme Court essentially shifted the mode whereby it scrutinized free exercise jurisprudence.  There the Court upheld a state law of general applicability criminalizing peyote use. It was applied to deny unemployment benefits to Native American Church members who lost their jobs because of such use.  Here, in doing so, the Court reduced the degree of scrutiny for free exercise cases, holding that “generally applicable, religion-neutral laws that have the effect of burdening a particular religious practice need not be justified by a compelling governmental interest.”
  The 5-4 majority elaborated that “the right of free exercise does not relieve an individual of the obligation to comply with a valid and neutral law of general applicability on the ground that the law proscribes (or prescribes). . . conduct that his religion prescribes (or proscribes).”

Thus, in the Smith holding, the Court declined to apply the Sherbert
 test that inquires, first, whether the statute in issue substantially burdens a religious practice, and if it does, whether the burden is justified by a compelling government interest.   Here, the divided Rehnquist Court seemed to say that any generally applicable criminal statute may be enforced—even one that completely proscribes the religious behavior—if the religious consequence was unintended by the government.  However, this rule only applies to unintended effects of burdening the free exercise of religion.  If the government purposes to burden a religious practice, traditional strict scrutiny applies.
  Thus, the Court made it easier to prosecute religious fraud by lowering the level of scrutiny, but the population was not ready for this quite yet.

c. The Religious Freedom Restoration Act & City of Boernes v. Flores

In 1993 the United States Congress enacted the Religious Freedom Restoration Act (“RFRA”) as a reaction to Employment Division v. Smith.  The RFRA prohibited government from substantially burdening one’s free exercise of religion—even if the burden results from a rule of general applicability—unless the government can demonstrate the burden (1) promotes a compelling governmental interest and (2) employs the least restrictive means of furthering the interest.
  In short, the act restored the standard of strict scrutiny to First Amendment free exercise cases.  

However, in City of Boerne v. Flores the Court overturned the RFRA, holding it to be unconstitutional because Congress exceeded its authority under Section 5 of the Fourteenth Amendment.  It opined that Congress could only enact enforcement provisions related to the Fourteenth Amendment, not a standard of review for doctrines selectively incorporated within it.
  As a result, Crimevangelists beware!
  Even though the Court has not explicitly stated the level of scrutiny, it has been reduced to even possibly a rational basis test, facilitating the prosecution of religious crimes.

III.  Selected Application of Religious Crime Principles: 
Prosecuting Fundraising Fraud

Fraud is defined as “An intentional perversion of truth for the purpose of inducing another in reliance upon it to part with some valuable thing belonging to him or to surrender a legal right.”
 And there are two species of fraud to consider when evaluating the religious crime:  General Solicitation Fraud and Specific Solicitation Fraud.

A.   General Solicitation Fraud

Essentially, this kind of solicitation makes no specific promise regarding the manner in which the donation will be spent.  One way this type of general fraudulent solicitation can manifest is when the corporation or individual uses donations for purposes outside the proper functioning of the religious corporation.
  Jim Bakker, for example, committed this kind of fraud when he paid “hush money” to Jessica Hahn in order to keep his sexual affair a secret.  This is probably not what PTL viewers had in mind when they sent Bakker their paychecks.

Another incarnation of general solicitation fraud manifests when contributors are solicited for a “sham” ministry, that is, one that is substantially different from the way it appears in its television or media advertisements.
  Here, if a ministry purports to be a center for donations to help the poor, but in reality, the poor receive nothing and the “minister” is driving a Rolls-Royce that had been purchased with the funds designated for the poor, the “minister” has committed fraud.

B.   Specific Solicitation Fraud

In specific solicitation fraud, the funds are raised with a specifically stated goal of the ministry in mind.
  For example, Oral Roberts’ “4.5 million or God will take me home” solicitation is quite specific regarding its purpose—to fund medical missionaries.  Another way this specific fraud can occur is to have the specific goal furthered by blatantly false advertising.  Of this kind, Robert Schuller of the Crystal Cathedral was accused.  One of Schuller’s aides claimed he deceptively advertised when he sent a fundraising letter to constituents asking them to contribute to help the starving in China.  Schuller’s letter pictured him standing in front of the Great Wall of China, praising his supporters for sending him there.  However, the letter was written from the USA and the picture was taken here as well.  It was a fraud—but it raised $1.6 million.
  And although—from the record—nothing happened to the crown prince of positive thinking, what might a donor do in this instance to prevent future frauds or stop the present one?

C.   Mail & Wire Fraud Statutes as General Prosecutorial Tools

1. Government Enforcement 

The United States Mail Fraud
 statute and its sibling, the Wire Fraud
 statute, give prosecutors a powerful tool for preventing and punishing religious fraud.  The fraud itself need not even be one the United States government has a right to regulate.  Congress, in its power to regulate the U.S. Mail, has forbidden folks from employing the mail in furtherance of their fraudulent schemes.

The wire fraud statute is construed almost identically to the mail fraud statute.  However, where the mail fraud statute protects the public against fraudulent use of the U.S. Postal Service, the wire fraud statute protects against the use of “interstate transmission of wire, radio, or television communications to further a scheme to defraud.”
  With internet law in its infant stages, there is no United States Supreme Court decision on point regarding the use of the internet by religious con artists, but  internet fraud will probably be found to be actionable under these statutes.

2. Private Enforcement

Contributions made to religions that promise specific benefits are treated as commercial transactions, not gifts, under the tax code.  And these gifts are not tax deductible because they are not voluntary contributions, but contributions expecting a commensurate benefit in return.
  Thus, even if a religious organization does not fall within the aforementioned general statutes, a private individual may successfully sue on breach of contract grounds.  And here, there are a number of cases involving the Church of Scientology.

IV.  Special Protections for Religiously Based Criminal Fraud

“Sincerity is the secret of success;
learn to fake that, and you’ve got it made.”  -Anonymous
A.   The Sincerity Test

The seminal case for the sincerity test is the 1944 case of U.S. v. Ballard.  There, the Supreme Court considered the issue of criminal prosecution of fraud by a religious corporation.  The Ballards were indicted and convicted for using and conspiring to use the United States mail to defraud by organizing and promoting the I Am Movement.  The specific charge was that they formed corporations, distributed and sold literature, and solicited money and memberships in the I Am Movement “by means of false and fraudulent representations, pretenses and promises.”
  

Guy and Edna Ballard claimed to be the messengers of Saint Germain.  Guy Ballard, particularly, further claimed to have directly spoken with Jesus Christ, and that Guy—along with Saint Germain and Jesus Christ—had supernatural powers, including the power to heal sicknesses, and had in fact used them to heal sicknesses classified by the then extant medical community both as curable and incurable.
  The prosecution’s allegation was that they “well knew that all of said aforementioned representations were false and untrue.”
  The Ballards claimed the prosecution was a violation of their free exercise rights.

The Court’s evaluation is the model employed today by prosecutors. It is the paradigm or archetype for the salvation or damnation of religious criminals—jurisprudentially speaking, of course.  In overruling the Court of Appeals and affirming the District Court Judge’s ruling, it held that the issue of the “defendants’ good faith” was the essential question.  The jury could only be charged with determining whether or not the defendants “honestly and in good faith believed” their doctrines and “that the benefits which they represented would flow from their belief to those who embraced and followed their teachings.”  If not, the jury must determine whether the representations were “mere pretenses without honest belief on the part of the defendants” that “were made for the purpose of procuring money.”
  If the latter, they could be prosecuted.
 Thus, courts may only examine sincerity, not verity.  And the Court so reasoned because, “Heresy trials are foreign to our Constitution.”  And even though the doctrine proffered by the Ballards seemed preposterous, “if those doctrines are subject to trial before a jury charged with finding their truth or falsity, then the same can be done with the religious beliefs of any sect.”  And if a jury attempts that task, “they enter a forbidden domain” because the First Amendment “does not select any one group or any one type of religion for preferred treatment.”

Since Ballard, the courts have affirmed the “sincerity” doctrine many times—even in non-criminal cases.
  They have considered it in cases of whether (1) to grant a tax exemption, (2) to grant an exemption from school immunization programs, (3) to protect prisoners’ religious practices, (4) to protect unemployment benefits, (5) to prosecute defamation, (6) to determine child support, (7) to determine contempt of court, and (8) to determine civil fraud.
  Thus, the Sincerity Test has proved itself versatile in prosecuting a wide variety of religious offenses.
But what about the unusual or extreme circumstances?  Could Ballard be universally applied in all religion cases?  Consider the following scenario.  What if, on the determined day of worship, an individual gazes intently into his own mirror and begins the reflexive, liturgical rendition of “How Great Thou Art”—worshipping himself, with no other followers?  Can this possibly be a sincere religious belief?  To this, the Court has answered affirmatively.
  In fact, the extent of the religious sincerity exemption possibly reaches Non-theistic and Atheistic religions.
  So even though there are no cases yet decided in these areas, who knows what the future holds—well, maybe the Psychic Friends.

B.   Prosecution & Sincerity

1. General Considerations

Attempting to determine a person’s religious sincerity is a “sensitive undertaking” that warrants “extraordinary caution.”
  Foolish prosecutors should not rush in where attorneys general previously feared to tread—but they may advance wisely and cautiously, insuring that those who merit constitutional protection are not denied it by an incorrect finding of insincerity.
  And here the role of the judiciary is crucial.

Ballard is perspicuous regarding the duty of the court not to permit a religious sincerity inquiry to devolve into a religious truth inquiry.  In these cases the meticulous oversight of the judiciary is essential.  The judge must be wary of inappropriate prosecutor comments and juror bias against new religious movements, that is, those popularly designated as “cults.”  Moreover, if the defendant could not seat a panel of unbiased jurors, a bench trial should be sought and granted.  However, if a jury trial is procured, the jury must be clearly admonished to set aside its own religious views and focus solely on the issue of religious sincerity.
  Then, if all is in place, the jurors must still consider the requisite factors to determine a want of sincerity.

2. Specific Factors for Determining Insincerity

There are a number of ways courts may determine insincerity or sincerity.  First, it may be determined by actions that are substantially inconsistent with the requirements of the faith.  Second, if a defendant has chosen to endure a hardship rather than change her religious belief, she is probably sincere in that belief.  Third, if there is an alternative secular purpose—such as increased personal finances to support a luxurious lifestyle—the court may find insincerity.  Fourth, occasionally the courts will examine the size, the history, and the extent of the parallels between the defendant’s faith and traditional religions.  Although this is constitutionally on shaky ground, juries may have some ability to infer insincerity from patently absurd claims.  The real question is the extent of permitted cognitive dissonance in an individual.  Fifth, if the defendant had demonstrated a high level of intensity and devotion to her beliefs, she is probably sincere.  Finally, the co-existence of secular fraud or misrepresentation in a religious context will go far to demonstrate that the defendant is probably insincere.

3. An Exemplar for Prosecuting Mail Fraud with Religious Sincerity Issues

  In United States v. Rasheed, the Ninth Circuit affirmed a conviction for mail fraud by a new religious movement.
  The defendant, Hakeem Abdul Rasheed, founded the Church of Hakeem in 1977.  Its doctrinal premise and promise was the “law of increase, or law of cosmic abundance, which provided that if one gave freely one would receive returns greater than the initial gift.”  This “Dare to be Rich” scheme proffered a four‑fold financial increase for each gift of money sent by the “members.”
  The problem here was that the “increases” came solely from the other members’ gifts.  And since no mechanism existed to provide the “increase” other than the other members’ moolah, Rasheed was charged and convicted of a pyramid or Ponzi scheme.

  Here, after the jury concluded that Rasheed lacked sincere religious belief in the “Dare to be Rich” program’s source of income, only the sufficiency of the evidence was before the Court.  The evidence concerning Rasheed’s knowledge that no investments existed, that all increases were remunerated from other members’ contributions, and that Rasheed had cultivated the false assumptions about investments were held sufficient to support the jury’s verdict.

Today, there are new schemes on the horizon.  In the late 1970s, Oral Roberts  advanced fundraising techniques with his little book, Receiving Your Miracle Through Seed-Faith Partnership with God.  In it, he states that one “needs” to give so that God “can” give back to them,
 thus establishing the “give to get” scenario for televangelists.  Not to be outdone, some televangelists have promised up to a “hundredfold” return on donations to their ministries.
  And, of course, they cannot be prosecuted for a pyramid scheme because, God, not the ministry is giving the money back to the faithful.  Here, the only way to prosecute seems to be the sincerity route.

V.  Conclusion

In the past, there has certainly been a marked reticence to prosecute religious fraud.  One reason is that many prosecutors probably have a good faith belief that prosecuting the “bad religions” would create a de facto list of acceptable religions—thus establishing certain religions and excluding others.  And once this tacit governmental approval process begins, it would be difficult to stop and would end in a union of government and religion, which “tends to destroy government and degrade religion.”
  Thus, I believe, no one wanted to be the first to boldly go where no one has gone before—to use a Star Trekism.  

However, another reason many of the religious fraud cases remain un-prosecuted is that when they are, they tend to result in a heap of political fallout.  A case on point here is a 1979 California case against the World Wide Church of God (“WWCG”).  Here, the California Attorney General filed an action under his supervisory authority regarding charitable trusts under the California Corporations Code § 9505.  He sought an accounting of the finances of the Church and its affiliated corporations, requesting that they be placed in receivership to prevent diversion of Church assets from charitable purposes to the personal benefit of persons who controlled the Church.  In short, loads of lucre were lamentably liberated by the leadership of the WWCG for their personal use.
  Here, the Court upheld the receivership, but it was a hollow victory.  When the case became public, a petition drive ensued, persuading the California Legislature to prohibit future suits of this type. 
  And legislators do not want to be perceived as intruding on peoples’ religious rights, they are not reelected if they do such things.

Thus, it seems that in 1980, the hoi polloi were generally not ready to tackle the problem of religious fraud.  But things have changed since then.  With the televangelist scandals of the 1980s etched on the cultural soul and with the recent allegations of charitable solicitation “problems” made against the Red Cross and the United Way, in light of their money collections for victims of the 9-11 attacks,
 I believe the public is more willing to sustain a piercing of the corporate holy of holies to see what is happening with tax-exempt funds.

Thus, even though the government has previously vacillated in its prosecution of religious fraud, it must now carefully rise to the current challenge.  The only surprising thing, I believe, about the religious scandals of the last decade is that there were not more of them.
  And given the current religious and technical landscape, if the government continues to ignore religious fraud—with its lucrative payoff, every clever con artist would be foolish to choose any scam vehicle other than a religious one.
  The First Amendment cannot continue to function as a city of refuge for the religious con artists.  

To remedy this situation, I humbly suggest, that the legal community intentionally find and recruit prosecutors that are trained both in the law and in theology in order to clarify for the public and the court the issued involved in religious prosecution.  The public has come along way, but more education is needed.
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